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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN PRESOAT'S OFFCE, U f T
CRCVER SELLERS Acknowledged _.File
ATTORNEY GENERAL Rec'd MAY 30 1g46
Refer to-
Honorable Weaver He Baker, Chairsan Please answer ...
State Board of Control p

Capitol Station
Austin, Texas

Desr 3iprs

Your request for an opinion b

*"The Superintendents of Hu
tions are continually reques
sttorneys, to give information
of & patient, or child. wam(

hee to the case file
1 attach hereto a

igtohinson County, which

®(2)\ Doeos £ member of this Board, or an agemt of this
Board,"wubh as the Superintendent of an elesmosynery
muwun. have the right, without the consent of

the guardian of s mental patient, or of a ohild, to diss
slose she oase history of such mentel pasient, or ohild?

¥(3) In the event counsel representing all pu-un to

2 law suit agree to the issuance ef direct and cross
mm-apwu- to be propounded by a Notary Publis, er
other suthorised officer, does that sgresmnent legally
suthorite.us to divulge the case history of & mental
patient, or child ward -

HO COMMUNICATION IS TO BE CONSTRUED AS A DEFARTMENTAL OPFINION UNLESS APPROVED BY THE ATTORNEY GEMERAL OR FIRST ASSISTANT
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®(a) Without the consent of the guardiant
*(b) With the eomsent of the guardisnt

*(L) In the event of the legal Lssusnse of & Bupoens
Duoss Tooum for the case history of & mental patient,
or ward, does this Board, or the duly authoriszed agent
of this Board, have the legal right to turm over to

- sush court, the case history of a mental patient, o
ehild ward?

*{5) Case histories are usually made up of the transe
oript of the trial, certifisd by the Clerk of the sourt
in cases of jJury trial, together with suok other informae
tien whieh may be obtained by inquiry of seccial workers
when the patient, or ehild, is eriginally adaitted, and
the sudbsequent events of their stay in elesmosynery
institutions, usually medioal Alsgnosis, care azd treate
ment, weight charts, and other relsted matters. Aside
from the treusoript certified by the clerk of the court,
all other insformation is of & stristly eonfidentisl
nature, snd is available only o the parests, or guardisns,
or sssociated professional adviscrs, :

%{6) Does the above infermation, other than the transe

¢ eript, constitute oonfidential information, and as sueh,
is it privileged and would this Board, ear its duly suthore
ized agents, have the right to refuse to give such informe=
tion, even though the ssme may have been duly ordered by
& Court? T .

"The Consvitution was smended to permit the admission -of a
meutal patient for a period of ninety without trial by Jury.
We have suoh eases, sush as habd drunkards, dope addiocts,
and some s that go inte our heapitals for a peried of
ninety days, or less, fer treatment, in whizh opses pe eowrt action
is mecessary, ani their onse resords ouly disolese an appliestion
for veluntary sdmission on the pers eof the patient, or relative,

ortrl.onl,, _ h

"Tharesfter, the recerd of thelr stay ecnsists in substance
of the matter set out hereinabove far cuses committed Wy Jury trial,

*(7) Wonld the entire sass histeriss of suwoh vehuntary
patients e privileged, and would this Board, or its
sagents, have the right to refuse te disoloss ths eon-
tents or permit an inspestien of the ease histeries,
under all eircumsbancest” :



mxumén.m-m.;

You have attached the photostatioe oop{“ interrogatories to be
mw $o the Superintendent of the Aust te Hospital for the Insanse
ia eonnestion with a oase pending in a Distriot Court im Texss. They seek
to eliois information eonderniag all reeords of the institution relating
4o the patient, inel the iesl and mental eondition while there snd
the w:lhou 18 dirested bit the reserds for photomtm and attaoh~
aent to the deposition.

, A publie rescrd has been dofined s, "a wlttcn memorial made

by & publie offiocer and a resord of an offiser as one made in the nuhnrgo
of his effieial duties by deing an act whieh he is empowered by law to do,"
36 Toxe Jure 3993 Nogueira vs. State, (Grin. Appe) 59 8+ Wo (24) 8313 Heints
s .

o Thayer, {Bups) 50 8. W, 9290

I% has hunnuuut, & publie record is, "¢ ¢ ¢ ome required Wy
law 60 b kept, or mesessary to be keph, in the discharge of a duty imposed
by law, crdiroctodbyluﬁonmiunmhlmdoﬂdm«attmtm;
written, said or done, or & written nemorial meds by & publis efficer
suthorized to perform that funetion, er & writing in & publis offiee.
The elemants essential to eonstitute a pudlie record are numely, that it be
& writtm memorial, that it be made by & publie efffcer, and that the efficer
bcuthounﬁ\vhwtem 1t; bt the suthorisy of the offiser need not
be dilived from g8 statutory enastmut, and if sutherised to make the
resord, 1t is net neesssary that he should be required o de so." 556. Jo

Chapter 1, %itle 51, Ve Ae Ce So, sontains the "genersl previsions®
.Nhihg“ﬂloimcz:lrymtimﬂl of the Stake of -Texase -
oantrel aad managment wumm«m«cmﬂxmmnupm
mmmurmmmgmm-to. Toop cieter of all pat

limited snd furthermore the finaneial matters ere ¢therwise sovered ia the
Chapter in same details The respective Swperix 8 are also

- "4e ostablish sush rules and regulstions for the govermment of the tom

4iem in his ehar he will best ygramote the interest and welfare.
: "ﬁ;lwmmrnfhhmm publis as’

-
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insans, Massachusetts Nutual 1ife Insuramse Cempany vs. Board of Trustees
of Mishigan Asylun for she Insane, (Mioche) 1Ll ¥e We 538 Buch is not the
oase, however, in Texase We 40 not resoguise as generally privileged the

ieiapepationt relationship and the reeords ef public hespitals whieh

lude results of examinstions and treatment by physiolans have been ade
mitbed 0 evidenes as publio records by eur Courtse ULk Texe Jure 107ls Dodd
vse State, (Crime Appe) 201 8¢ W, 101lls Crow vse Btate, (Crime Appe) £30
8¢ We 1185 18 Texe Jurs 0L MoOoy vee Stake;. (Crime Appe) 294 8¢ We 573
Garsa vey San Antonio Transit s {Civ: Appe) 380 8, Wo (24) 1006;
Dallas Coffes and Tea Company vse Willisms, (Oive Appe) L5 8. We (24) T2l
10 Texos Le¢ Re 5104 This laek of privilege should be dorme. in mind, beth
with d to the right of inspeetion of the records in question and as
%o the 4o Gestify eonssrming thems

As above noted, there is mo general privilege as to the physieians
petient relstionship in Texss, but we do find in our statutes relating te
publie heelth, Article s Vo Ao O¢ 845 & speeial privilege relating te
diselosures eoneeraing the diagnosis and treatment of veneral diseaszes, 8Seo,
1 prevides, in part, as follows: : ' _

®iny physicisn er ether person who makes a diagnosis ia,
or treats, & sage of syphilis, generrhea or chanercid and every
Superintendent eor manager of a hospital, dispensary, or charie
table or pemal institution, ipn which there s a caze of veasral
disense, shall report suoh sase immediately in writing, to the
losal health offiocer, stating the name and address or the offise
mmber, age, sex, ocolor, and sooupation of the diseased persen,
and the date of the onset of the disease and the prodadlh source
of infection, provided that the name and address eof the Wiscased
person need not be stated, except as hereimafter speeifically
required in Section 5, and provided, further, that all informse
tion and aons baving venereal disesse shall

Sectien 8 provides as fellowss

"A11 {nformation snd repo DN sersons infected
with vens iseases shall be inasossalbd. the publis exe
pubL] attend the performanse of W
nties ., the - £ sale ¥ oy

Similar provisions have been upheld in the decisionus of ether
stavese L5 Ams Jure 133; 136 Ae Le Re 859¢ A subpeena duses tecum directed .
to the Department of Health was held properly refused under a rule authere
1sed by statute whieh provided "that the records ef the department shall
ast be open fer inspectien by the pudliie or to any psrsem sther than the
representatives of the Department of Health of the oity of New:York and
suth persens as may be authorized by law to inapect sueh records,” BSush
spesial statutery privileges have been enscted on & mmber of subjeets ia
Texas and some of them have been writtean en snd upheld by this Department
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in the following epinionss Opinion No. Oal737, relating ¢o the inspestion
of franshise tax resords of the Searetary of State; No. O=2241, eoncerning
privilege of information secured by a bank examiner; Soe. 02122, as to the
sonfideniiBl nature of the 01ld Age Assistande Warrant Register; and Xo,
0=2l16 relating $o the smployment records of the Texas Unsmployment Compene
sation Commissions : .

In the light of the above discuseion and in amswer to your quese
tiom Yoo (1), it 1is our view that the ocase histories inm possessicn of the
State Board of Contrel or any eleemosynary institution of the Btate, relate
ing to a patient, or a child ward, are public reccrds snd ss such are sube
Joeot to a right of inspesotion by the publie, exeept in so far as those
records may relate to or disclose imformition concerning vensreal diseases
nased in Artiole LILS, supra. ;

In the absence of a statute governing the matter of inspsctiom
of publieo records, Texsas has followed the common law rule and in the leads
ing case of Palacios vee Corbett (Cive Appe) 17R Be We T77, error refused,
th;xcourt quoted with approval from the Supreme Court of Tennesses as
followss

S the right of exauination is adsolute, but
in practies it ot last only a matter of disoretion, bes
ssuse such applioation is likely at suy time to be refused oz
the part of the custodian of the books and papers sought to
be exsmined, and then the right must be foroed by mandemus,
and this writ 1e¢ mot of absolute right, tut merely of disore-

_ tion, to be awnrded only in & proper case; the facts elaimed
as suthorixing its issuance to be judged of in every case by
the sourt, and the writ to bde awarded or withheld upon &
esonsideration of all ths oiroumstances presented, 8o, while
the right is, in theory, absoclute, yet it is in prastiee so
limited by the remedy necessery for its enforcemsnt as that
3t ean be denomimated only a "qualified right.” The right te
an examination for s speeial purpose, as, for example, te
obtein speeifie informatiom to use in a litigcfion bdetween
the applicant and third parties, or betwesn the appliemé and
the eorporation, and the like cases, while not, in priseiple,
stending wpon higher grounds, yet 1t is the more sasily
grentable, beemuse it does not involve 20 much time and se
moh insonvenienoe to the custodian of the bdooks and papers,
and soc muoh interruption of business, as in sase of a general
examination, Yet it caxmot be doubted, under a state of facte
showing it o bde important to the publie interest that ths
goneral exaaination ef the books of a munioipality sheuld be
had, that the eourt should sllow such examinatien at the suit
of one who ig a eitisen and taxpayer of the sorporstien. The
right rests, not enly omn the ground that the bedks are publie
books, but alse en the sams principle that antherises the taxe
paysr to enjoin she enforoemsnt of illegal eontrasts entered
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inte by the munioipality, county, or state, for the proe
tection ef the applicant snd sll other taxpayers from 1llegal
burdenss And it is obvious that, in making and enforeing
such application, the taxpaysr aots, in a very real sense,
net only for himself, but for all other taxpayers, and aots,
thersfore, in the sapasity, as it were, of a trustee for sll,
It must be admitted, also, that the exereise of such power,
if prudently and oarefully guarded, eannoy be otherwise than
salutary, becauss the knowledge that it ean be exereised by
s oitisen and taxpayer, and may Do exeroised when the publie
good shall seem, on sound reasons, to demand it, eamnot re-
sult otherwise than in produsiag sn sdded sense of responsie
bility in those whe aéminister the affairs of munieipal
corperations, and in ineluding a greater carefulness &n the
diseharge of the trusts imposed upon them by thelr fellow
oitisens under the sanctions of law, '™ -

Thus it is sesn that the right of inspection is at best a
"qualified right” depending ¢o a large extent upen the exersise of discres
tienary power and it is undoubtedly the rule thet the sgemey upen which the
demand for inspestion is made may require a showing of suffieient interest
on the part of the demanding party before the inspection is allowed. 53 C. Jo
628, Alse the resording sgency may make such reasenable rules and regulations
the inspection of the resords as will insure the safety of the ree
esords and the orderly ocondust of the offiee where they repose, 53 C. J. 63%.

In suswer te your question No. {2), 4t is our opinien that the
Board, or an agent of the Board, aeting under polieies of the Beard, such as
s Superintendent of an eleemosymary institution, has tha right without oconsens
of the guardisn of a mental patient er eof o ehild, te diselose the case history
of such patient or ehild, 1f within the Board's diseretien it deens the interest
of the person making the request sufficient and if the recerds do not disclose
suy information eoncerning the vensreal discases above named;

Board or 132 agents to testify, either on dopositions or before a cowrt as to
the case histories inguired sbout as well as with 4he suthority of a ecurt

to order the productien of such recordse There is & genersl duly to testify
whish rests wpom all oitizenss It s said in Ll} Texe Jur., at page 961 that,
®a witness my be punished for eontemps if ke fails $o appear in respense te
& valid subpoenn or refuses to testify or to answer preper questionss One .
who 4is eslled a9 & witness may not put his own interests or sentiments adbove
his duty as & oitizen; he may mot refuss to give testimony required in the
adminfstration of jJustise simply upon the ground of privaey or for other
reasons not involved in the constitutional privilege of silence as to matter
that might endsnger his 1liberty + « o " Rule 160, Texas Rules of Civil
Prosadure; Becs 2192, page 6, Yole VIII, Wigmore oa Evidence (3rd Bdition).
The duty to testify and the authority to eompel attendance and give evidense
exists in the matiter of taking depositions as well as in the instance where
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the witness is swumoned befors a duly eonstituted eourts Arte 3769 V.A.C.8.,
Rule 195, Texas Rules of Civil Prosedures Furthermers & eourt -{'“npol

the predustion of desuments which are in the hands of $hird

whieh are mterial t¢ the fsswes’ hﬂu ¢ase by the issusnce or & subpoena

houtuuhtthounottm % is limited to the eounty in whieh the
ecours si lznluxuréel !mm.da.unnrhmmoot
[ «puit &n the same has no inherent
power to eompel the produetion of dooumentse o 1976, at page 3656 of

VYole L, Jounes Commentaries cm Evidenee (24 Edition)s State vss Xlene, (Mo.)
8 Wo + W know of mo statutory pnuun in Texas giving an offieer

horised tah depositions the power to sompel the produstien of dosue
unt-. Our preme Court ha hola n tb.t ueh ofﬂ.ur laoks this

* lea va 209 :horo it s

said, "our rﬂhod statuves of 1895 Artsy 22 for bringing

the witness befores the effiecr helding the om!.ulc- h hb his depositien
and ecapelling him t0 ‘answer? the Sinterrogatories?! and redusing the ‘answer!{
‘o writing, and signing snd swearing 4o same) Iut there - is me attenpt ¢o eone
fer upon guch offiser the delfocate and uanrm power of eompelling the
witness te deliver or attash his private papers,” Articles 57h7 and 3169b.
v.;.c.a..mmxnxnm ﬁmuﬂciﬂl ¢« Whish are

ssent provisiens no additienal [m of oeqnl 1
pon the efficer tu:u; the “pul.t!.n.:ur those exeroised wnder pletey

of 199% eited by the abeve easey Alth & witness may not be oa-pollu te

10 v 2 M i ey 2 R "I“':?;.nm. mvn n.“"g re An
Rye Coe, (Cive A.pp.) I3 8. We Llye’

Answering now your questica JYoe (3), if formalities $a the
iuunu of a eommission to take a deposition are waived and s Superintendent
or sgent of the Board is duly summoned te sppear and deposs befcre an authore
$s0d offiesr, he may be ocompelled te testify abous the ease history of a
sental pattm or & ¢hild wary, r:srd.‘lon of the eonsent or non~sonsent of

witaess sy olaim & privilege and l'mu

c-iutoqulﬂnluly“ilmvlwthtmﬂuhpl

mnﬂmﬁndnnbpm‘mummmuunqmm

Sowsver, ::5:3:' m.:, ﬂu:h eoury? m“ toh' ‘.oou'
L s sue sush

fed to the sounty where 1% sitse Process

W believe we have already snewered questions Nes. (5) amd (6),
caﬂwntuhnthmwthmtw tients asked
ebout in questien Bee (7) is perceiveds 1In reashing the usieus sbove
stated, we are not wmmindful of the line of desisions follewsd in some jurise
dietions 'mh night recognise a privilege in thess matters en the grownd of
puablie pelieye 3ee L5 ime Mr. 433 mu.muMmmm
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guffice it to say that under the present’ state of eur deeisions,
we 4o xot believe that our Texas Courts would follow sueh a rules In the

ubn?oofaouthtum ivilege and 80 1 a8 our sourts requir
physieians te disolose medieal ormtion t::gi.ro'd in the hu&at.ot
private pationts, we see 2o basis for creating sueh a privilege solely be=
osuss the patient or immate may be ounfined to a publie instiwution.

~ the views expressed above should be quelified to the extent that
where an {nspection of reeords will involve the diselosure of Juvenile sourt
proceedings wnder Artiele 2338el, ot seqe, Ve Ae Co 8o, wo think the
inspection should be refused under Section 15 of Artiele 2330«] whieh proe
vides as followss o

"Juvenile Courd resords shall not be inspested by mm
other than probation officers er other officers of the nile
Court unless otherwise directed by the Ceurt.” ‘

.. - While it 4s gouibh that we may have overlocked some statute
oreating & special or limited privilege net mentioned sbove, yet, the same .
prinoiples stated would have ‘spplieation and it is our hops that our views
will prove of asslistance to you.

Yory truly yomurs
ATTORNEY GRNERAL OF TEXAS

By _
Bagene Alvis
Ansistant
BAssdsmb/jd : |
APPROVED 00T 31, IS . -
Carl Ashley -
i
ATTORNXY OENRRAL
APPROVED
Opinien
Oommittee
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